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United States Department of the Interior

BUREAU OF LAND MANAGEMENT

CALIFORNIA STATE OFFICE
2000 COTTAGE WAY, ROOM E-2845 N REPLY REFER 14
SACRAMENTO, CALIFORNIA 958251889
1703
JUN 11 W8 (CA-930)

Mr. Dan Meer (K-§-2)

U.8. Environmental Protection Agency
75 Hawthorne Street

San Prancisco, CA 94105

Subject: Atlas Mine Superfund Sjite
Dear Mr. Meer:

This letter responds to a letter from Jerry Clifford, Deputy
Director for Superfund, Hazardous Waste Management Divisioen,
Environmental Protection Agency (EPA), Region IX, to me, dated
March 29, 1991, Mr. Clifford’s letter states that the U.S.
Department of the Interior (DOI), Bureau of Land Management (BLM),
is required pursuant to Section 120 (e) (2) of CERCLA, to enter
into an interagency agreement or Federal Facility Agreement (FFA)
to perform the remedy selected for the Atlas Mine Operable Unit
{OU) of the Atlas Mine Superfund Site.

EPA’s letter further requests that by June 11, 1991, BLM provide
EFA with "A statement of BLM’s willingness to conduct the remedial
action that is consistent with the Record of Decision and the
propused IFra . . ., , " and also, that BLM provide a detailed
response to the proposed FFA and the proposed Scope of Work. In
accordance with this request, BLM provides the following response.

We believe that the "standard"™ FFA proposed Ry EPA tO govern BLM's
responsibility and future involvement at the Atlas Mine OU ig
inappropriate in this instance. It is our contenticon that BLM
occupies the position of an "innocent landowner" at the Atlas Mine
O, and as such, ite liability is limited in accordance with
Section 107 (b) of CERCLA.

The premise for this position is as follows. Mining activities
occurring at the Site (between 1561 and 1979) were conducted prier
to the promulgation of the Federal Land Policy and Management Act
(FLPMA), (43 U.8.C. § 1701 et maqg.), and its implementing
regulations (43 C,F,R. Part 3800). Under the 1872 Mining Law (30
U.8.C. § 22 et geg.), which was in effect during wining activities
at the Site, BLM lacked a regulatory basis for liniting mining
activity on validly located claims.
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The -1872 Mining Law gave miners the statutory right to enter,
prospect and mine minerals without requiring any approval from or
providing any discretionary control to the United States. Nor did
the United States derive any nonetary hpaymant or benefit in
exchange for the extraction of minerals from the federal lands.
Tt was only with the passage of FLPMA and its implementing
regulations that BLM gained the authority to prevent undue and
unnecessary degradation of the public lands. In sum, BLM neither

contributed to the degradation of the Site, nor had the legal

authority to control the activities of the mining claimants who
did.

The FFA proposed by EPA would shift liability for remediation of
the entire Atlas Site to BLM.' This proposal represents a drastic
departure from the conclusions reached on this issve in meetings
between EPA, DOI (Solicitor’s Oftice), BLM, and the Department of
Justice in 1988. The meetings, which were held to determine the
roles and responsibilities of EPA and DOI-BLM during EPA’s "fund-
lead” management of the Atlas Site, resulted in an understanding
that BLM was not, ipso facto, liable under CERCLA for remediation
of abandoned mine sites located on the publi¢ lands.

In fact, this determination was consistent with the long-term
cooperative effort which has existed between BLM and EPA at this
§ite since EPA’s initial inveolvement in approximately 1%83. Teo
this extent, BLM has openly advocated to EPA its desire to have
the mining eclaimants reclaim the Site in accordance with
established mining practices.

It remains BLM's objective to see reclamation of the Atlas Mine
Site performed by the mining claimants. BLM is prepared to perform
certain tasks at the Site consistent with its continued presence
as a federal land manager and a trustee for natural resscurces.
Generally, these tasks focus on inspection of the remedial measures
to be implemented at the Site by Atlas and Vinnell as set forth in
the Atlas Mine QU ROD. A description of the tasks which BILM is
prepared to accomplish is attached. .

Further, if an interagency agreement between BILM and EPA |is
required pursuant t¢ CERCLA § 120 (e) (2) at the Site, we believe
that such a document should specifically reference those tasks

‘See, (e.g.), Swution 3.3} (w) of EPA’s proposed FFA which
construes the term "Site” to include * . . . the ‘federal facility’
of the Atlaz Mine Area OU . . . and the ‘facility’ as defined in
CERCLA", Section 6.2 of the proposed FFA further provides that
"The Department of the Interior, Burcau of Land Management ("BLM")
agrees to undertake, seek adeguate funding for, fully implement and
raport on thae following tasks . . . . (b) implementation of the
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which BLM will perform, as well as eXpressly preclude HLM’s
liability for remediation of the entire Site.

Finally, on a related Site issue, BLM continues to take exception
with EPA’s inclusion of the entire Clear Creek Management Area
{CCMA) within the Atlas Mine Superfund Site. The CCMA contains
approximately 36 aguare miles of the New Idria Formation, a
serpentine reck configuration containing large amounts of naturally
occurring asbestos. The Atlas Mine OU overlays but a small portion
of this naturally occurring tormation. We beliave that EPA‘s
inclusion of the entire CCMA within the Site based on its
determination that wind, water and vehicular traffic hava
transported asbestos from the mine site throughout the gntire CCMA
is not supported by its technical data for the Site. Accordingly,
BLM insists that EPA dalete the CCMA (except for the Atlas Mine ou)
from the designated "Site" for the Atlas Mine Superfund Site.

BLM would welcome technical support from EPA in revising its
management plan for the CCMA to minimize releases of airborne
asbestos resulting from recreational uses. However, we do not
believe that CERCLA provides EPA with the ability t¢ control BLM’s
management activities in the COMA absent data establighing a clear
nexus between asbestos releases from the Atlas Mine OU and
resulting contamination from this source within the entire CCMA.

Like EPA, we also look forward to continuing our cooperative effort
with EPA to reclaim this Site., Our points of contact on this
matter are Richard F. Johnson, Deputy State Director, Lands and
Renewable Resources, PTS 460~4720, and Clementine Barger, Attorney,
Office of the Regional Solicitor, FTS 460-4831.

Sincerely,
Fof Aatar,

Edward L. Hastey
State Director

Enclosure
cci Cy Jamison, Director, Bureau of Land Management
J. Steven Rogers, Attourney, U.S. Department of Justice,
Environment and Natural Resources Division, Envirommental
Daofense Section .

Tohn Wise, Deputy Rogional Administrator, EPA, Region 1X
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ATLAS MINE NPL SITE
REMEDTAL ACTIONS TO RE TMPLEMENTED BY THE
BUREAU OF LAND MANAGEMENT

The Bureau of Land Management will implement the following
remedial actions at the Atlas Mine Operable Unit.

* BLM will apply a dust suppressant to the portion of the
access road crossing the mine site.

* BIM will provide routine inspection of all the remedial
measures lmplemented by Atlas and vinnell as Tequired by the
Atlas Mine Site Operable Unit ROD. BIM will report all
apparent structura)l failures tc EPA, or appropriate
responsible party.

* BLM will patrol the mine site and adjacent area to assess
public access problems and to monitor remedial features,
including fences, warning signs, gates, and locks. BIM will
provide technical assistance in designing any new structurcs
or devices to restrict public access to the mine site.

* BLM will provide aerial photography of the mine site araa
every five years.

* BIM will administer a five-year revegetation pilot study
At the mine site. This effort will be directed at the
.feasibility of revegetating the disturbed land areas with
native flora. Costs associated for the materials
(fertilizer, seed, seedlings, irrigation, etc,) and the
development of a study design are the responsibility of
Atlas and Vinnell.

* BLM wil]l provide air, water, and meteorological monitoring
at the mine asite consistent with the Atlas Mine site

Qperable Unit ROD,



